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■ , — — ' ■' ■■ I : 

THE QUESTION OF A FORMAL DECLARATION OFrWAfe 
IN VIETNAM: State Department Position Paper, Dared 
November 19, 1965 1 . . * 

The question has been raised whether it would be desirable lor. tie 
President to seek a formal declaration of war against North, Viet-r 
nam. This auestion should be considered with respect to both . inter- 
national ana domestic considerations. . ... r:s 

r . v * :'’' j 

INTERNATIONAL CONSIDERATIONS 

From the international standpoint it seems undesirable to rkfaest 
a declaration of war for the following reasons : # \ " 

1. The policy of the United States in Vietnam is, to. assist 1 
Government of the Republic of Vietnam, at the latter’s request^ in 
thwarting ah armed aggression from North Vietnam and to achieve 

1 Prepared by the Department of State at the request of the committee. ’ ‘ 
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a workable settlement of the dispute among the principal parties 
involved. This policy is pursued with limited aims, seeking to end 
the aggression against South Vietnam without threatening the 
destruction of North Vietnam, allowing a miscalculation' by the 
enemy as to our intentions, or unnecessarily enlarging the scope of 
the conflict. The United States believes that the struggle must be ' won 
primarily in South Vietnam and is in that context a defensive mili- 
tary effort. • *■ •* : 

2. To declare war would add a new psychological element to the 

international situation since in this century declarations of war have 
come to imply dedication to the total destruction of the enemy. It 
would increase the danger of misunderstanding *of our true objec- 
tives in the conflict by the various Communist states, and increase 
the chances of their expanded involvement in it. Such a declaration 
would question the sincerity of the President’s claims' concerning his 
desire for a peaceful settlement allowing the various nations of the 
area, including North Vietnam, to live together in economic coopera- 
tion, and his reiteration that we do not threaten the existence of 
North Vietnam. . 01 ‘ ,r: :l - ' 1 

3. - On balance, a declaration of war— - which would be the first and 

only since the signing of the United Nations Charter— would signif- 
icantly reduce the flexibility of the United States to. seek a solution 
among extremely complex factors and reduce our adversary’s own 
Teasoned approach to a solution, when U.S. policy from ! the begin- 
ning has attempted to avoid closing off any possible avenue- of reso- 
lution and to make the North .Vietnamese, more rather - than less 
rational in the situation. K ' . ’ ' : < <1 ' *1 

4. There is nothing in modern international law which requires -a 
state to declare war before engaging in hostilities against another 
state; nor would a formal declaration of war impo'se any obligations 
on an enemy by which he would not otherwise be bound. . 

5. Absence of a formal declaration of war is not a factor which 
makes an international use of force unlawful. The only relevant 
legal question is whether the use of force is justified. Examples of 
hostilities begun without prior declarations of war abound in recent 
history. The fighting in Korea from 1950 to 1953, that in Indochina 
from 1947 to 1954, that in and around the Suez Canal in 1956, and 
that in west New Guinea between the Dutch and Indonesians in the 
spring and summer of 1962 all took place without benefit of declara- 
tions of war. We are not aware that the absence of declarations of 
war in these cases lias been alleged to constitute a violation of inter- 
national law. 

6. The legal rules of international law concerning the conduct of 
armed conflicts apply to all armed conflicts without regard to the 
presence or absence of declarations of war. All that is required is 
armed conflict between two or more international entities. The 1949 
Geneva Conventions for the Protection of War Victims were specifi- 
cally made applicable to any “armed conflict of an international 
character” between two or more of the parties. The .rules of war- 
embodied in the Hague conventions formulated in the early ; years of 
this century are considered, in general, to be part of customary 
international law binding on all states, and their applicability is 
unrelated to declarations of war. 
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DOMESTIC CONSIDERATIONS 

From tHe point of view of U.S. law it would be undesirable for 
the President to seek a declaration of war for the following reasons : 

1. A declaration of war is not necessary either to authorize the 

actions that have been taken by the Unitea States in Vietnam or, to 
provide an expression of congressional intent pn the Vietnamese sit- 
uation. The President has power under article II, sectipn 2, of the 
Constitution as Commander in Chief to deploy U.S. military fofces 
to Vietnam for the purpose of assisting South Vietnam to defend 
itself .from armed aggression by North Vietnam. Since the Constitu- 
tion was adopted, there have been at least 125 instances in which, tho 
President, without congressional authority and in the absence of a. 
declaration of war, has ordered the Armed Forces^ to take actions or 
to maintain positions abroad. Some of these historical instances, have 
involved the use of U.S. forces in combat. Congressional intent .'is 
expressed by the joint resolution of Congress of August 10, 1964, 
passed by a combined vote of 504 to 2, explicitiy approving aH nec- 
essary steps, including the use of armed force, in .the defense of free- 
dom in southeast Asia. A much fuller presentation of the views of 
the executive branch on the question of the President’s .constitutional 
authority was published in February 1951, as a joint committee 
print of the Senate Committees on Foreign Relations and .Armed 
Services. . 

2. A declaration of war does not seem necessary, in order, to pro; 
vide emergency authority to the executive branch. Many^ laws 
become operative in time of national emergency or in time of V ar * 
Most of these are operative today by virtue of the state of emer- 
gency proclaimed by President Truman in December 1950.. Thes^ 
laws give the executive branch increased power to deal with the 
problems in Vietnam as well as other areas of the world. For exam- 
ple, they include special authority with respect to the movement of 
aliens in and out of the United States; the Armed Forces, Reserves, 
and the National Guard; procurement of material for the services; 
transactions in foreign exchange; Government contracts; security 
and the protection of defense information ; and defense transports: 
tion. A few emergency laws would not come into effect unless them 
were a declaration of national emergency or of war subsequent to 
the 1950 declaration of national emergency. However, there are only 
a few laws which can become operative only in time of warj and 
they have not been found necessary for the conduct of hostilities in 
Vietnam. 


LETTER FROM AMBASSADOR ARTHUR J. GOLDBERG* 
U.S. REPRESENTATIVE TO THE UNITED NATIONS, TO 
SECRETARY GENERAL U THANT, JANUARY 5, 1966 1 

His Excellency U Thant, 

Secretary General , United Nations. 

Dear Mr. Secretary General : My Government has during the 
past 2 weeks been taking a number of steps in pursuit of peace 


i u.S. mission to the United Nations press release No. 4781, dated Jan. 5, 1906. 



COMMITTEE PRINT 


BACKGROUND INFORMATION 

RELATING TO 

SOUTHEAST ASIA AND VIETNAM 

(7th REVISED EDITION) 


COMMITTEE ON FOREIGN RELATIONS 

UNITED STATES SENATE 



DECEMBER 1974 


Printed for the use of the Committee on Foreign Relations 


92-991 


U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1975 




